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DEVELOPMENTS IN REVENUE BOND
FINANCING*
WILLIAm ALFRED RoSE

Strange as it may seem to those of us who deal with such matters,
there is still confusion in the minds of many over what is meant
by the term "revenue bonds." For example, a revenue bond is defined in the latest edition of Webster's New InternationalDictionary
as "a short term obligation issued by a government, municipality, or
other governmental body in anticipation of the receipt of revenue."'
Many an investor in revenue bonds maturing thirty or forty years
after their date would be surprised to learn that he holds a short
term obligationl
Bonds issued by governmental bodies payable solely out of a
specific tax are sometimes referred to as revenue bonds. Examples
are the State of Washington Bonus Bonds issued in 1950, which are
payable solely out of a cigarette tax levied by that state 2 and securities
payable solely out of a limited ad valorem tax voted for a limited
period of time, such as Capital Outlay School Warrants issued by
Boards of Education in Alabama. All of these are highly successful and
widely accepted forms of securities. They are all "revenue" securities
in a broad sense, in that the full faith and credit of the issuing body
is not pledged therefor and the source of payment is limited to specific
tax revenues. However, they are not revenue securities in the more
commonly accepted meaning of the term. What is commonly referred to as a "revenue bond," and what is here meant by that term,
is a security issued in connection with the financing of a facility and
3
payable solely out of the revenues from that facility.
*This is a revision and annotation of an address delivered at the American
Bar Association Regional Meeting in Atlanta, Georgia, March, 1951.
IWEBsTER'S NEw INTERNATIONAL DICTIONARY (2d ed. 1951).

2See Gruen v. State Tax Comm'n, 35 Wash.2d 1, 211 P.2d 651 (1949), upholding
,the validity of those bonds and of the enabling legislation therefor against
numerous grounds of attack. The case contains a particularly valuable discussion
of the status of securities payable solely from excise tax revenues as debts under
constitutional debt limitation provisions.
3Occasionally a revenue bond is "sweetened" by a pledge of revenues derived
from another source, but a majority of the states do not permit the addition of
revenues from other sources without subjecting the bonds to constitutional or

statutory prohibitions or limitations. See, e.g., Opp v. Donaldson, 230 Ala. 689, 163

[3851
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While financing by autonomous public bodies for toll roads and
sewers without resort to taxation was known in England two hundred
years ago,4 we had relatively little of it in this country before the
present century. Between 1900 and 1930 there were a number of
revenue bond issues by municipalities and public corporations for the
acquisition or extension of utilities, highways, and bridges. The most
famous issuers were the Port of New York Authority and the Triborough Bridge Authority. Beginning in the 1930's we saw a decided
increase in the number of revenue bond issues, but it has been since
the close of World War II that the greatest growth has taken place.
Constitutional debt limitations and other restrictions, plus the desire
of governing bodies to avoid elections whenever possible, have been
primary factors in the great expansion of that type of financing.
In reviewing the reported decisions and various offering circulars
covering revenue bonds issued during the past few years, a number of
interesting developments in both the practical and the legal aspects
are observed.
There appears to be an increasing use of mortgage indentures
covering the facilities being financed. We are all familiar with the
elementary principle of real property law that, in the absence of an
effective severance of the income from the ownership of the land, the
income follows such ownership.5 If the function that will be performed by the facility being financed is not a strictly governmental
function, it will be of a proprietary or business nature. When that
is the case the issuing body rarely has the immunity against levy of
execution with respect to the facility that would be available if a
governmental function were being performed. As a result, if the
income is not effectively severed from the ownership of the land,
or if the state in which the property is located does not recognize such
severance, then the question arises as to whether a mere pledge of the
income will be sufficient to protect the bondholder against a subsequent judgment creditor. If the judgment creditor is not chargeable
So. 332 (1935); State ex rel. Public Institutional Bldg. Authority v. Griffith, 135

Ohio St. 604, 22 N.E.2d 200 (1939). Contra: Schmeller v. Ft. Lauderdale, 38 So.2d
36 (Fla. 1948), holding that a pledge of utility service tax revenues for payment
of revenue bonds issued to finance the acquisition of a recreational project, in
addition to a pledge of the revenues to be derived from the project itself, did
not alter the revenue nature of the bonds so as to require approval of the electorate
as a condition precedent to their issuance.
4WEBB, STATUTORY AUTHORITIES FOR SPECIAL PURPOSES
52 AMRucAN

LAW OF PROPERTY

17 et seq. (1922).

§9A5 (1952).
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with knowledge of the pledge, then there is apt to be litigation over
the question of who is entitled to the income accruing after levy of
execution or sale of the facility. Recognition of this possibility, plus
additional safeguards that often flow from the use of a corporate
trustee, constitute the reasons for the increase in the use of duly recorded mortgages and deeds of trust. Some states prohibit the making
of a mortgage on the facility and permit only a pledge of revenues, 6
while in some others the statutes under which the bonds are issued
purport to create what is called a "statutory mortgage." 7 In the absence of compliance with the recording statutes, however, one does
not always know just where he stands. In its final analysis, revenue
bond financing such as we are discussing is in many respects similar
to the financing of private corporate enterprises, and it is the exception rather than the rule for a private corporation to do its long
term financing by the issuance of bonds that are not secured by a duly
recorded mortgage.
Another increasing development has been the inclusion in the
statutes under which securities of this nature are issued of provisions
expressly making the securities negotiable even though they are
payable solely from a limited source. One will readily recognize the
desirability of giving to securities of this nature the protection of
OThis may be due to the caution of legislative draftsmen, aware of the fact
that the courts in some states have held that a mortgage covering the facility to
be financed by the issuance of revenue bonds results in the creation of a debt
within the meaning of constitutional debt limitations. See, e.g., McNichols v.
Denver, 123 Col. 132, 230 P.2d 591 (1950); Brash v. State Tuberculosis Board,
124 Fla. 167, 167 So. 827 (1936). The argument on behalf of the issuing municipality in the former case to the effect that it would be rendered no poorer by foreclosure of the facility mortgaged, since it would be losing nothing theretofore owned
by it, was rejected, the Court stating, in effect, that the line must be drawn somewhere. Substantially similar arguments, which seem sound, have been accepted
by courts in several other states. Opinion of the Justices, 252 Ala. 583, 42 So.2d
348 (1949); State ex rel. Excelsior Springs v. Smith, 336 Mo. 1104, 82 S.W.2d 37
(1935). Even in most of the jurisdictions adhering to the "restricted special fund"
theory, as distinguished from the "broad special fund" theory to which Colorado
adheres - Searle v. Haxtun, 84 Col. 494, 271 Pac. 629 (1928)-it is held that
authorization of a mortgage creates a debt within the meaning of constitutional
debt limitations only when the mortgage covers property previously owned by the
issuer in addition to that financed by the issuance of the revenue securities. In re
Opinion of the Justices, 226 Ala. 570, 148 So. 111 (1933); Hairgrove v. Jacksonville,
366 Il. 163, 8 N.E.2d 187 (1937).
TALA. CoDE tit. 37, §313 (Cum. Supp. 1951).
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the Negotiable Instruments Law.s Statutes so providing give rise to
an interesting question: Are bonds made negotiable by statute enforceable as such in other jurisdictions? Since, in the absence of
contrary intent, the validity and character of a bond are determined
by the laws of the place where it is issued9 it would seem logical that
bonds made negotiable by statute should be enforced as such in any
jurisdiction.
When a revenue bond is not made negotiable by statute there is
a growing tendency to incorporate in the face of the bond itself provisions which, for practical purposes, may accomplish some of the
advantages that would be accomplished by statute.10 Such provisions
are designed to create a contract under which the parties will be
conclusively presumed to agree that the security shall have the qualities and incidents of a negotiable instrument."
Another noticeable development has been the increasing use of
public corporations. The statutes under which such corporations are
organized usually provide for them to be created with the consent of
certain governmental bodies. The question of whether the income
from their revenue bonds is exempt from federal taxation frequently
arises. So long as the bonds are issued for the purpose of carrying on
functions which historically fall within the category of public functions,
the question whether the income therefrom would be subject to federal
taxation under the existing laws and regulations would seem to come
within the scope of the opinions in the cases holding that the income
from bonds issued by the Port of New York Authority and by Tri1
borough Bridge Authority is not subject to such taxation. 2
In those instances in which revenue bonds are issued by public
sOne court has intimated, however, that a statutory provision imparting the
characteristics of negotiability to what were, in actuality, revenue bonds might
have the effect of rendering such bonds general rather than special obligations.
State ex rel. Public Institutional Bldg. Authority v. Griffith, supra note 3.
9Paepcke v. Paine, 253 Mich. 636, 235 N.V. 871 (1931); 2 BEALE, CONFLICT OF
LAws §336.1 (1935).
lOThis tendency has taken two principal forms: (1) a statement on the face
of the bond merely that it shall be considered negotiable; and (2) provisions on
the face of the bonds specifying in detail certain characteristics the sum total
of which add up to negotiability. The results in certain of these instances, particularly with respect to the first type of negotiability provision, have not been
uniformly successful. See, e.g., Chase v. Sanford, 54 So.2d 370 (Fla. 1951).
"'See discussion in Some Problems in Connection with Revenue Bonds, American
City, March 1947, pp. 69-71.
I2Commissioner v. Shamberg's Estate, 144 F.2d 998 (2d Cir. 1944), cert. denied,
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corporations for the purpose of carrying out functions that historically have not been performed by the applicable governing body there
may be a doubt as to whether the income from such bonds is exempt
from federal taxation. It would appear, however, that if changing
circumstances bring the purpose for which the bonds are issued within the category of a public function of the state or its subdivisions,
even though that was not the case a hundred years ago, then a strong
argument can be made that there is no basis for distinguishing bonds
issued for the new public purpose from those issued for purposes
13
which historically have been performed by governmental bodies.
Another growing development has been the inclusion in the proceedings under which the bonds are issued of a requirement that so
long as the bonds are outstanding the issuing body shall employ independent consulting engineers to make periodic inspections of the
facility being financed and to make reports embodying the recommendations of such engineers respecting the condition of the property,
the method of operation, a budget for the facility, and the rates which
should be charged. Those inspections are usually required to be
made every year or two, and copies of the reports are required to be
filed with the trustee, if there is one, and furnished to bondholders
requesting them.
An interesting statutory innovation is the Oklahoma statute under
which the Oklahoma Traffic Authority issued revenue bonds in 1950.14
That statute not only exempts from state taxation the Authority, its
property and the income therefrom, and its bonds and the income
therefrom, but also exempts any profit made on the sale of the bonds.
Several more recent issues have embodied the same idea.
A novel plan of sewer financing has been developed in North
Dakota."; That plan, which does not provide for strict revenue
323 U.S. 792 (1945); Commissioner v. White's Estate, 144 F.2d 1019 (2d Cir. 1944),
cert. denied, 323 U.S. 792 (1945).

13But see the Report of the Committee on Taxation of Municipal Bonds of
the Section of Municipal Law of the American Bar Association, criticizing municipal industrial development bonds as undermining the federal tax immunity now
enjoyed by other state and municipal bonds. 2 Municipal Law Service Letter
(Comm. Rep. Supp.) Nov. 1952, p. 31, col. 2. To the same effect, see The Bond
Buyer, March 14, 1953, col. 3, p. 7. There is pending in the present session of
the Congress a bill which would render taxable income derived from nongeneral
obligations of state and local governments issued to finance "nonpublic enterprises."
H.R. 2734, 83d Cong., 1st Sess. (1953).
4OKLA. STAT. ANN. tit. 69, §§651-673 (Cum. Supp. 1952).
'5Barber, North Dakota's Pattern for Financing Sewer and Water Projects, The
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financing, recognizes the fact that sanitary sewers are beneficial not
alone to the users thereof but to unimproved properties capable of
being served though not presently using the sewers, and also to the
community at large as a result of improved sanitation. The act provides for the issuance of improvement warrants payable solely from
a special fund into which are paid proceeds from a combination of
(1) general taxes to service that portion of the cost of the project which
the municipality is to bear, (2) special assessments levied against the
properties specially benefited by the project, and (3) the net revenues
derived from the operation of the project. The novel feature of the
act is a mandatory requirement that the municipality shall levy, at
the maturity of the last warrant, taxes sufficient to discharge any then
existing deficiency in the special fund. The North Dakota Supreme
Court has held that this ultimate tax liability does not make the
warrants subject to the municipality's constitutional debt limitation,
on the theory that it is a contingent liability only and not a present
debt. 16 This plan for financing facilities having a general community
benefit in addition to the benefits accruing to particular properties
is well worthy of consideration in those states which do not have constitutional tax limitations.
The purposes for which revenue bonds are issued can be classified
under the following general headings:
(1) public utilities, such as water, sewers, electricity, gas, and
transportation facilities;'

7

(2) highway improvements, which include bridges, tunnels, and
8
toll roads;'
Bond Buyer, Jan. 14, 1950, p. 9.
I6Marks v. Mandan, 70 N.D. 474, 296 N.W. 39 (1941).
1,Oppenheim v. Florence, 229 Ala. 50, 155 So. 859 (1934) (electric revenue bonds).
IBState ex rel. Hannibal v. Smith, 335 Mo. 825, 74 S.W.2d 367 (1934) (toll
bridge revenue bonds); State ex rel. Allen v. Ferguson, 155 Ohio St. 26, 97 N.E.2d
660 (1951) (turnpike revenue bonds). An interesting feature pertaining to the
bonds approved in the latter case was the obligation imposed on the issuing municipality to furnish moneys out of its general funds to maintain the bridge if the
revenues therefrom proved to be insufficient both to pay principal and interest on
the bonds and to pay the costs of maintenance. The court nonetheless upheld
the bonds as pure revenue securities inasmuch as the municipality still was not
obligated to pay principal and interest on the bonds out of anything but revenues
from the bridge. Most other courts do not take the same view of this sort of
pledge, which is in effect a pledge of gross revenues, e.g., In re Opinions of the
Justices, 228 Ala. 140, 152 So. 901 (1934).
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(3) public building, examples of which are office buildings, dormitory buildings, hospital buildings, and stadiums and other
athletic facilities;19
(4) terminal facilities, such as railroad terminals, bus terminals,
20
airports, and seaport facilities;
(5) the control of traffic by means of on-street and off-street parking facilities;21 and
(6) industrial and commercial development, examples of which
22
are factories and warehouses.
Public utilities, highway improvements, and public buildings
comprise the best-known classifications of the purposes for which
revenue bonds have been issued. There has been a tremendous increase within recent years in the volume and number of issues of
revenue bonds issued to finance toll roads. Among the best-known
examples are those issued to finance the Pennsylvania, the New Jersey,
the Ohio, the West Virginia, the Maine, and the Oklahoma Turnpikes, and more recently the New York Thruway. A majority of
the states either now have or are considering legislation authorizing
that type of road. This development represents a flash-back to the
toll roads of two centuries ago, yet it appears to be the only way that
most of the states can finance the construction of modem express
highways to relieve the crowded and slow-speed traffic between the
larger urban centers. The other classifications represent the newer
purposes. Let us briefly review a few of the issues for these newer
purposes.
Examples of the financing of terminal facilities are the issuance
in 1950 by the Georgia Ports Authority of revenue bonds to finance
improvements to the Savannah Port and Terminal facilities; the issuance in 1948 by the Department of State Docks and Terminals of
Alabama of revenue bonds to finance improvements to the state owned
dock facilities at Mobile; the issuance in 1949 by the City of New
Orleans of Union Passenger Terminal revenue bonds to construct a
new union railroad passenger station and related facilities; and the
issuance in 1951 by the City of Coral Gables, Florida, of Municipal
Transit Terminal revenue certificates to construct a municipal bus
19CathcarL v. Columbia, 170 S.C. 362, 170 S.E. 435 (1933)
20
State v. Dade County, 157 Fla. 859, 27 So.2d 283 (1946)
2lBrodhead v. Denver, 247 P.2d 140 (Col. 1952) (off-street
22Newberry v. Andalusia, 257 Ala. 49, 57 So.2d 629 (1952)

(stadium).
(airport).
parking facilities).
(municipal financing

of naval stores plant).
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terminal. The Georgia Ports Authority bonds are payable out of
revenues derived from the operation of the Savannah Port and Terminal facilities after reserving working capital necessary for current
expenses for a period of three months. The bonds issued by the
Department of State Docks and Terminals of Alabama are payable
out of the gross revenues derived from the operation of the facility
acquired with the proceeds of the bonds, plus revenues from existing
facilities of the department after payment therefrom of the expenses
of operating all of its facilities and payment of then existing commitments of the department. The Alabama issue was complicated
by the fact that about twenty-five years ago the state had issued its
Harbor Improvement Bonds, which are general obligations of the
state, for the construction of port facilities at Mobile; and the statutes
under which those state bonds were issued made certain provisions
for the use of revenues from the facilities for the benefit of the bonds.
The justices of the Alabama Supreme Court, in an advisory opinion.2 3
held, in effect, that the obligation incurred in the issuance of the outstanding state bonds related only to the initial facilities acquired with
the proceeds thereof, with the result that a first pledge could be made
of the revenues from the additional facilities for the new bonds issued
by the department. The New Orleans Union Passenger Terminal
revenue bonds are unusually interesting. They are payable out of
fees or rentals paid by the railroads using the new terminal pursuant
to an agreement between the city and all major railroads serving the
city. In addition to a badly needed union passenger station, the
bonds also financed the city's portion of the cost of a large federalcity-railroad grade separation program, and even supplied funds for
the city to lend for the relocation of the tracks of some of the railroads.
Revenue bonds issued to finance on-street and off-street parking
facilities are the subject of more current discussion than any other
class of revenue bonds. The entire program of the Municipal Law
Section of the American Bar Association at its 1950 meeting was devoted to problems of urban traffic congestion. 24 The power to install
parking meters, which is the usual form of on-street parking, and the
power to acquire and operate parking lots and parking garages, which
is the usual form of off-street parking, are based upon the police power
to regulate traffic. The courts have generally upheld statutes granting those powers, and in some instances the courts have upheld those
23aOpinion of the Justices, 249 Ala. 180, 30 So.2d 715 (1947).
24Symposium, Urban Traffic Congestion, 36 VA. L. REv. 831, 989 (1950).
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powers as having been impliedly granted for the regulation of traf25
fic even though not specifically granted.
We see all around us municipalities in which parking meters
have been installed along the streets, but revenue bond issues for the
construction of important off-street parking facilities are not so numerous. There are many reasons for that situation. Off-street parking
facilities do not afford natural monopolies, as do utilities and most
of the other facilities for which revenue bonds are issued. As a result,
the issuing body is not able to give to an investor the protection
against competition that he requires. What is more important, studies
frequently indicate that if the entire cost of the facility is to be paid
for by the bonds and no equity capital is supplied, the income from
the facility cannot always be depended on to produce sufficient coverage to make the bonds attractive to the investor. In such cases other
income is necessary, which might be furnished by the sale of gasoline,
the washing of automobiles, or the rental of stores in the facility; but
when that is done a situation of further competition with private
enterprise is added which brings political pressure on the city officials.26
The financing of such facilities is, therefore, frequently regarded as
speculative in character. Moreover, traffic experts are not always in
agreement as to the desirability of providing large parking facilities
in the central business sections of our larger cities. Some think the
problem is more one of traffic regulation and control than of finding
places to park vehicles, and that in our larger cities the best answer
is to avoid large parking facilities in the central business areas and
permit the parking of vehicles only on the perimeter of those areas.
Their view is that anything having a tendency to increase the number
of vehicles coming into the congested areas during the peak hours of
the morning, to be discharged back into the traffic in the same congested areas during the peak hours in the afternoon, can only add to
the problem.
The most recent extension of the purposes for which revenue
bonds have been authorized to be issued is for the purpose of constructing factories and warehouses to be leased to industrial and commercial organizations to induce them to locate in the respective communities. The plan contemplates the issuance of revenue bonds for
the construction of the facility to be leased to a particular industry
2GSee Note, 8 A.L.R.2d 373 (1949).
2
1n addition, several issuers have pledged for payment of bonds issued to
acquire off-street parking facilities revenues to be derived from on-street facilities.
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for the life of the bonds, which will be payable solely out of the rentals
required to be paid under the lease. The exemption of the property
from ad valorem taxation may' well be attractive to some industries.
Kentucky, 27 Alabama 28 and Tennessee2 9 have enacted such acts, which
have been upheld by the highest courts of the respective states during
the past few years - so recently that not much financing has yet been
done under the acts though there has been much interest manifested
in them.3 1 Under the Kentucky act the bonds are issued by municipalities, and under the Alabama acts they may be issued by public corporations or by municipalities, depending upon under which act the
financing is effected. The Alabama acts prohibit the operation of the
facility by the issuing body and permit only the leasing and sale of
the facility. Mississippi has gone even further by permitting the
issuance for like purposes by its municipalities, after elections, of
general obligation bonds for payment of which the taxing power is
pledged. 31 Let us hope that in Mississippi they do not have the unfortunate experience of counties and municipalities throughout the
country during the 1870's, when so many municipalities and counties
issued general obligation bonds to encourage the construction of railroads and subsequently defaulted on the bonds.
Most of the earlier issues of revenue bonds financed facilities which
were revenue producing or, as they were often described, "self-liquidating." Those facilities included all of the older classes for which
These efforts to render this type of paper more attractive to investors have not
been uniformly successful. Compare Brodhead v. Denver, 247 P.2d 140 (Col. 1952),
and Gordon v. Rhodes, 158 Ohio St. 129, 107 N.E.2d 206 (1952), with Britt v.
Wilmington, 236 N.C. 454, 73 S.E.2d 289 (1952).
27Ky. REv. STAT. §§103.200-103.280 (Cum. Supp. 1951), Faulconer v. Danville,
313 Ky. 468, 232 S.W.2d 80 (1950).
28AL.
CODE tit. 37, §§815-830 (Cum. Supp. 1951), Opinion of the Justices,
254 Ala. 506, 49 So.2d 175 (1950); Ar.A. CODE tit. 37, §§511 (20)-511 (32) (Cum.
Supp. 1951), Newberry v. Andalusia, supra note 21; In re Opinions of the Justices,
256 Ala. 162, 53 So.2d 840 (1951).
29
TENN. CODE ANN. §§4406.53a-4406.53n (Williams Cum. Supp. 1952), Holly
v. Elizabethton, 193 Tenn. 46, 241 S.W.2d 1001 (1951).
3OThe courts' reactions to this type of financing have not been uniformly
favorable. See, e.g., State v. North Miami, 59 So.2d 779 (Fla. 1952), wherein the
Court voided a proposed industrial development revenue security issue. It is true
that the financing sought to be consummated was to be effected without the aid
of enabling legislation, but the Court announced that even the legislature would
be powerless to authorize the financing proposed.
3'Albritton v. Winona, 181 Miss. 75, 178 So. 799 (1988). Contra: see Notes, 112
A.L.R. 571 (1938), 115 A.L.R. 1456 (1938).
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revenue bonds were issued, such as water, sewer, electric, and gas
systems, bridges, tunnels, toll roads, dormitories, hospitals, and athletic stadiums. The acts contemplated that the facilities would be
actually operated by the body issuing the bonds and charges would
be made against the members of the public to whom the services were
furnished. That is the true type of revenue-producing facility. More
recently the field of revenue financing has expanded to include securities issued for the acquisition of facilities not ordinarily classed
as revenue-producing, such as school buildings, incinerators, state
office buildings, courthouses, city halls, and even jails. They are
facilities that do not produce income from the public for the rendition
of a particular service. The plan under which that financing is done
customarily requires the existence of two public bodies, one to acquire
and own the facility and to issue revenue bonds for that purpose payable out of rentals due to be paid by the other public body under a
lease of the facility. The lease usually runs for the life of the bonds,
and the amount of rent provided to be paid usually coincides with
the debt service requirements on the bonds. Frequently the applicable
statute contains either a provision for the vesting of title to the facility
in the lessee at the end of the lease term or an option to purchase at
the end of the lease term for a nominal consideration. The lessee
pays the rentals out of tax moneys or other revenues not derived from
the operation of the facility.
This financing of non-revenue producing facilities involves the
very interesting question of whether the lease constitutes a debt of
the lessee, within the meaning of constitutional debt limitations, for
the aggregate of all rentals provided for in the lease. Many courts
have held that long term leases should be considered in the same
category as contracts for water, light, and other items of ordinary
expense, applying the rule that has come to be known as the "WallaWalla Doctrine," which was enunciated by the Supreme Court of
the United States many years ago in a case 32 involving a municipal
contract for a supply of water running over a period of years payable
in annual installments. The Supreme Court held that the municipality
did not become indebted, within the meaning of a debt limitation, in
the aggregate of all the annual payments that would accrue during the
term of the contract. The Court made a distinction between an
absolute debt created at once and a contract for a future indebtedness
to be incurred when the subject matter of the contract is furnished
32Walla Walla v. Walla Walla Water Co., 172 U.S. 1 (1898).
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by the other party to the contract. In many of the decisions on this
question involving leases the courts have said that the determining
factor is whether the lease was in fact a true lease or was merely a
disguised sale masquerading as a lease. Whether the lessee acquires
title at the expiration of the lease has frequently been deemed the
33

crucial point.

In some of the states the "Walla-Walla Doctrine" has been applied
34
to uphold the validity of leases running for a long period of years,
3
5
but probably a majority of the states have held to the contrary. In
many of the latter group of states the courts have upheld, as not
constituting a debt, a lease for a short period, usually one year, but in
some cases for the term of a biennial appropriation or for a period
which can be paid for by current revenues already on hand. 6 Leases
of this type usually grant to the lessee periodic options of renewal
continuing over the entire maturity of the bonds issued to finance the
facility.3 7

It has been interesting to observe that many issues of

revenue bonds have been advantageously marketed even though they
are made payable solely from the proceeds of one of these short-term
leases with an option to renew. Apparently the probable continued
need of the state, municipality, or other public body for the facility
covered by the lease, plus the fact that the lessee generally expends
considerable sums for equipping and beautifying the facility that
cannot be recovered in the event the lease should not be renewed, are
strong enough factors to make the bonds attractive to the purchaser.
An Alabama statute38 pertaining to this class of financing contains an
additional feature that has proved attractive. It authorizes the creation
of a public corporation for the erection of an office building to be
leased from year to year to state departments and financed by the
issuance of bonds of the public corporation payable out of rentals
from the building, and contains a provision prohibiting any state
department from leasing additional office space in other buildings
so long as vacant space exists in the building constructed by the public
corporation.
Growing out of this lease arrangement and constituting one of
33
E.g., Farquhar v. McAlevy, 142 Pa. 233, 21 At. 811 (1891).
34Dean v. Kuchel, 35 Cal.2d 444, 218 P.2d 521 (1950) (25-year lease), followed
in Los Angeles County v. Byram, 36 Cal.2d 694, 227 P.2d 4 (1951).
3
5E.g., Opinion of the Justices, 79 A.2d 753 (Me. 1951).
36Ibid.
37See Notes, 145 A.L.R. 1362 (1943); 71 A.L.R. 1318 (1931).
38ALA. CODE tit. 55, §435 (Cum. Supp. 1951).
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the more recent developments in the field of revenue financing is a
class of cases that carries the lease plan one step further. Instead of
having two public bodies, one the lessor and the other the lessee as
in the conventional lease plan, one of the public bodies has been
omitted; that is, no public corporation or other entity has been set
up to acquire, own, and lease the facility to the other public body.
Under this plan the municipality or other unit continues to hold title
to the facility and issues its own securities for the acquisition thereof,
payable out of so-called revenues from the facility, and then agrees
to provide those revenues by making, with moneys derived from other
sources, periodic payments into a special fund created to service the
bonds. The payments into the special fund are termed "rents" and
are declared to be equal to the reasonable rental value or the reasonable value of the use of the facility. Thus we have the anomalous
situation of the issuing body making payments called "rent" for use
of a facility owned by it.
A Kentucky case 39 illustrates this last mentioned class. A county
issued revenue bonds payable solely from a special jail fund. The
county obligated itself to pay moneys into the jail fund each year only
if it elected to use the jail that year. A lien was created on the jail
building and its contents in favor of the bondholders with the right
to appointment of a receiver in event of default. The court pointed
out that "the bondholder may only look to the building and the
revenues from the use thereof ... and no further."40 The county received no revenues from operation of the building or from any outside
source, and the so-called revenues out of which the bonds were made
payable came into existence only when the county elected to use the
facility that was already owned by it.
Another illustration of this last-mentioned class is the issuance in
1951 by the City of Coral Gables, Florida, of Municipal Transit Terminal revenue certificates for the construction of a municipal bus terminal owned by that city to serve as a terminal for the municipally
owned transit system. The certificates are payable solely out of a
special fund into which the city agreed to pay, out of the income from
the transit system, an amount equal to the annual rental value of
the facility. The moneys so provided to be paid into the special fund
are termed "rentals." In this instance there will be some bona
fide rentals payable by other occupants, but the anticipated rentals
39Martin County v. Cassady, 307 Ky. 728, 212 S.W.2d 281 (1948).
401d. at 732, 212 S.W.2d at 283.
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from the other occupants will not be sufficient both to service the
certificates and to pay the expenses of maintaining and operating
the terminal. As a result, the certificates are payable out of "rentals"
paid by the city for the privilege of occupying its own property.
From this brief review it is apparent that revenue bond financing
has many ramifications, each of which could be the subject of a
complete article. This phase of the law has great vitality. Resourceful attorneys and sympathetic courts have made possible types of
financing that were not even thought of as recently as a decade ago.
Sometimes we wonder if those same courts will be as sympathetic with
the bondholder's views when the time arrives for the application of
whatever remedies may be available to him.
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